disdain was combined with the in terrorem proviso against academic administrative skullduggery in which the Fifth Circuit threatened individual liability if race were smuggled back into the decisionmaking process. This was reinforced by the then Texas Attorney General's opinion that the case was rightly decided and should be interpreted expansively to cover recruiting, financial aid, and the like.
Since that decision, we had witnessed a precipitous decline in African American and Mexican American enrollment at the University of Texas Law School. To the dismay of many in our community, we were seeing the destruction of a legacy the Law School had established since it was desegregated by Heman Sweatt in 1947. Since that time, Texas had enrolled and graduated more African American and Mexican American lawyers than any non-minority law school in America. 3 At one point, one out of every eleven Mexican American lawyers was a graduate of the University of Texas Law School. 4 The year after the Hopwood decision, African American enrollment dropped to 0.9% of the incoming class and Mexican American enrollment fell to 5.6%-the lowest levels for both groups since affirmative action started at the University in 1983. 5 The prospect of continuing declines was disquieting, and we knew that should the enrollment fall any further the University would lose the link that kept it a real option for the people in those communities. We knew, in other words, that the idea of critical mass that the University of Michigan had been advancing was not a makeweight or a dodge, but an important sociological fact that affected the learning environment. It also determined whether the Law School would be a place members of underrepresented communities might want to attend. We also knew that the kinds of drops in enrollment that we were experiencing would seriously compromise our ability to perform our mission as the flagship state law school. The heterogeneous composition of the state required that the Law School make a meaningful effort to enroll students from the disparate communities that make up Texas. The Law School had long served as a gateway institution in the elite social, political, legal, and economic life of the state. A resegregation of the Law School would have reverberations that would be felt across many institutions.
As we relaxed on that warm Sunday afternoon, we knew that whatever the Supreme Court did, the consequences for the rest of country as well as for Texas would be substantial. We were surprised when the decisions in Grutter v. Bollinger and Gratz v. Bollinger 7 were released that Monday. We would have a chance to test our speculation and to begin to see what lay in store for higher education.
For those of us in Austin, what was most striking was the repudiation of the Fifth Circuit's decision in Hopwood. We could now take a deep breath with the realization that colleges and universities in Texas, Louisiana, and Mississippi would once again be permitted to use race-conscious admissions policies that are expressly designed to achieve the now constitutional goal of diversity. The truth also hit us that state law in the large and polyglot states of California and Florida, as well as Washington, would prohibit state universities from using race-conscious admissions policies. Yet, Justice O'Connor was clear that mere constitutional permission wca ld not translate into a constitutional obligation. 8 Still, the Court's having preserved the chance to take race into account in the fashioning of educational goals meant that the idea could now be on the agenda of all schools. The form that accounting would take and how it might happen would still present considerable challenges. Could schools just keep doing what they had been doing, or would this be an opportunity to rethink both means and ends? We also knew integrating race into the admissions policies in Texas would be more difficult than just importing the Michigan plan. In Texas, the University had been using the Top 10% Plan to achieve its goals of maintaining a diverse learning environment and keeping its promise to serve all of the people of the state. We wondered how the chance to take race into account would allow us to incorporate what we had learned from our time in the wilderness.
The decision in Grutter, drawing as it did on Justice Powell's opinion in Bakke, 9 demonstrated that strict scrutiny is not always "strict in theory, but fatal in fact." l0 In the companion Gratz case, the Court rejected the Michigan undergraduate admissions policy as too mechanistic. 1 The holdings and reasoning in these cases are important for clarifying the methodology the Court will apply in assessing race-conscious programs within the context of higher education.
1 2 In stressing the differences in the Court's equal protection cases, Justice O'Connor was direct: "Context matters when reviewing race-based governmental action under the 6. 123 S. Ct. 2325 
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Equal Protection Clause," 1 3 and because context matters, "strict scrutiny must take 'relevant differences' into account. "' 14 Of course, the Court did not make clear what those relevant differences would be across the range of cases it might consider. Nonetheless, the decisions were important for more than their vindication of the use of race in a well-constructed comprehensive evaluation of candidates for admission. Given the compelling nature of that interest, the Court's reasoning can logically be extended to the constellation of activities universities undertake in the construction of their entering classes. Activities like outreach, recruitment, and financial aid are critical to a university in making a diverse student body possible. In fact, the narrow tailoring requirements that led the Court to strike down the Michigan undergraduate admission plan might depend on the capacity of the university to assemble a complex and diverse pool of applicants from which to choose a class. The tools for constructing the pool of potential applicants are indissolubly linked to the goal of constructing a diverse learning environment.
This reflection on means and ends should cause us to focus on what we have done at the University of Texas since 1996. In 1996, the Fifth Circuit in Hopwood changed our understanding of the relationship between our goals and how we might achieve them. It led us to scrutinize public education as a system. Elite public higher education might be at one end, but it is intimately connected with how the state provides education more generally. The permission to use race that the Grutter decision admits should not lead us to forget the lessons Hopwood forced us to learn. Perhaps the most important lesson is that racial, economic, and geographic diversity cannot be achieved without a frank and determined commitment to that goal.
The response that has received the most attention is the Top 10% Plan, passed by the Texas legislature in House Bill 588.15 Percent plans, like HB 588, have come in for some heavy sledding both by opponents of affirmative action who try to place more weight on these plans than they can carry and by proponents of affirmative action who suggest that these types of plans can never work. unwillingness to note the differences in genesis, construction, and operation of the various percent plans. More than that, they have failed to see how what the University of Texas itself did was crucial for the positive effects of the plan on undergraduate admissions.
Creating a student body that reflects the racial, economic, and geographic diversity that is Texas was made increasingly difficult, and many said impossible, after the Hopwood decision of 1996 ended all race-based affirmative action plans at Texas public universities.'
7 To mitigate the effects of Hopwood, in 1997 the Texas Legislature, under the leadership of African American and Mexican American representatives, enacted HB 588, granting high school seniors graduating in the top 10% of their class automatic admission to the state university of their choosing.' 8 Most thoughtful observers knew that this alternative to affirmative action would on its own be insufficient to restore pre-Hopwood racial and ethnic diversity. We would have to take the legislature's effort as an invitation to do more. We knew that implementing HB 588 successfully would require other initiatives aimed at encouraging a racially, ethnically, economically, and geographically diverse enrollment.
The results of these efforts are these: Since 1997, the University of Texas has essentially restored pre-Hopwood ethnic and racial diversity to the undergraduate college. This diverse student body has higher retention rates than previous classes, and its members are performing as well in college as their pre-1996 affirmative action counterparts. 19 The University of Texas has created a more racially, geographically, and 
socioeconomically diverse class, and it has expanded the number of feeder high schools yielding an academically successful student body. 20 Historically, about 10% of the state's high schools accounted for 50-75% of each freshman class.
2 1 Our efforts to implement HB 588 effectively changed that, and those efforts have begun to shape new feeder school patterns. How did this happen?
Comparing the demographic breakdown of the population of Texas and that of the University of Texas student population in 2001 reveals the type of struggle the University still faces in creating a student population that even remotely resembles the state's population. 22 Population projections through 2015 also convey the rapidly changing demographics of the Texas population. 23 In 2001, Latino/Hispanics made up about one-third of the population, African Americans 13%, and the non-Latino/Hispanic population barely a majority. Demographers claim that within 5 years Texas will be a no-majority state, and that by 2015, the Latino/Hispanic population will grow to about 37%, and the white population will decline to about 44%.24 Almost half of Texas first-graders today are Latino/Hispanic. 25 The growth of the nonwhite portion of the population is substantial, and the University must accommodate the demographic realities of the state.
Every affirmative action program involving race/ethnicity as a factor in admissions at Texas public universities ended in June 1996.26 The University had to adapt to this court-imposed bar on race-conscious affirmative action by seeking realistic alternatives to help achieve the goal of enrolling a racially, ethnically, economically, and geographically diverse student body. That, according to President Faulkner, had to be the ultimate goal of a public flagship institution.
2 7 What turned out to be absolutely critical was that the Hopwood decision in no way altered the aims of the University of Texas, only the methods of achieving them. The Fifth Circuit Court of Appeals forced the University to think about how it would assemble a diverse pool of potential students. 28 Critics of the Top 10% Plan often lump it with the California and Florida 20. A school is a feeder school if it traditionally sends applicants to the University of Texas. We discovered that there was a limited set of high schools in Texas that sent the University of Texas the bulk of its applicants. If we were going to diversify the student body and make the Top 10% Plan work the way the legislature intended, we would have to break the old patterns and start to create new ones district by district.
21 plans and frequently mischaracterize it as an assault on affirmative action. That may be true in California and Florida, but in Texas the legislation was created by African American and Latino legislators who were historically the principal advocates of racial, ethnic, economic, and geographic diversity. They were joined by farseeing rural white conservatives who saw in the Top 10% Plan a chance to enroll a robustly diverse class at the flagship universities of the University of Texas and Texas A & M. 29 The University of Texas has been aggressive in implementing the plan.
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The University of Texas has proven that an institution in a state like Texas can, in its undergraduate program, build a diverse class on the basis of the Top 10% Plan. 3 ' The plan has also forced the admissions administrators to recognize that the University's traditional admission schemes were causing it to miss students with the academic potential to prosper at the university level. Finally, and perhaps most importantly, the Top 10% Plan has allowed the University to broaden its service to the state of Texas by drawing its freshman class from more high schools and school districts than ever before. As a result, the University is "doing a better job of what a flagship state university is supposed to do for the communities of the state."
The overall enrollment of first-time freshman minority students (African Americans, Latino/Hispanics, and Asian Americans) is now higher than before the Hopwood decision. The University's Office of Institutional Research reports that in 1996 there were 266 African American. 932 Hispanic, and 942 Asian American first-time freshmen. 3 3 While these numbers dropped drastically after Hopwood, the Office's report reveals that enrollment for all 3 groups was numerically greater in 2002 than in 1996, with 272 African Americans, 1,137 Hispanics, and 1,452 Asian Americans. 34 In proportional terms, African American and Latino/Hispanic students respectively made up 4.1% and 14.5% of the entering freshman class in 1996; by last fall, those percentages had returned to 3.4% and 14.3%, up from their low points of 2.7% and 12.6% in the immediate aftermath of Hopwood. 35 By building upon the Top 10% Plan, the University has succeeded in achieving an overall enrollment of Asian American and Latino/Hispanic students that is greater in absolute terms than it was during the last pre-Hopwood year. 36 
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The University of Texas has compensated for the loss of race-conscious affirmative action at the undergraduate level by using HB 588 to provide a basis for recruiting and provision of financial aid. 38 Because of the composition of Texas communities, this recruiting and financial aid mechanism reached a significant number of nonwhite students.
39 Concerning the success of the University of Texas's implementation of the Top 10% Plan, President Faulkner has noted:
[I]t has seemed to me that not many people have been very interested in the truth. In the view of admissions officials, the Grutter and Gratz opinions will give the University more tools to assemble an entering class that reflects the mission of the University. 41 Ironically, one potential roadblock to the increased consideration of race in the admissions process is the percentage of the entering class that is filled by students admitted under the Top 10% Plan. The University's preliminary fall 2003 enrollment figures show that automatic admissions via the Top 10% Plan would account for 69% of the freshman class as a whole and 75% of the incoming freshmen listed as Texas residents. Because the percentage of those automatically admitted via HB 588 could rise to as high as 85% or 100% in the next few years, the University is seeking legislative approval for a cap on the percentage of automatically admitted Texas residents at not more than 60%.42 As noted, the current admissions statistics reveal that in only about 31% of the class may the University consider race as a factor in admissions.
Despite the misgivings about relying on a single factor, admissions officials are convinced that, from the standpoint of admissions as a sci- 44 Top-ten percenters make much higher grades in college than non-top-ten percenters; in fact, these students (who in many cases would not have been admitted any other way because of their lower entrance exam scores) are now performing as well in college as their non-top-ten-percent counterparts who scored 200-300 points higher on the SAT. 45 What this has meant for Texas is that, because students of color have historically had lower standardized test scores than whites, these successful minority students would not have made it into the University of Texas without the combination of HB 588 and the efforts of the University to make it work.
In addition to evidence of the academic success of the top-ten percenters, since implementing the law the University has seen retention rates improve from 87% to 92%.46 Based on the two most important indicators of academic success (college grades and return rates), the efforts of the University of Texas to implement HB 588 have yielded a more qualified entering class of students than conventional admissions programs and conventional affirmative action policies. 47 Proportionally, these entering classes are almost as racially and ethnically diverse as pre-Hopwood classes, and they are even more socioeconomically diverse and come from a larger number of Texas communities and high schools than ever before in the University's history. 48 This diversity of region, economic class, social background, as well as race, and the increased number of high schools that now send students to the University are a direct result of the efforts to maintain a racially, ethnically, economically, and geographically diverse class after Hopwood. Success in achieving these goals is largely a result of the Longhorn Scholars Program, which employs a race-neutral algorithm for scholarship aid that was developed in response to the Hopwood decision. Because most students of color in Texas tend to come from poor high schools, poor school districts, and poor families with less-educated providers, the scholarship program has successfully increased the number of African American and Mexican American applicants. 
The Longhorn Scholars Program uses HB 588 to define a potential admissions pool. The University then focuses on those students who could not take advantage of their top-ten-percent status without receiving financial aid. Instead of targeting individuals, the scholarship program mathematically targets underprivileged high schools and school districts. These are often inner-city schools selected because of the schools' historically low percentage of SAT scores reported to the University of Texas and because the average family income for each high school's district is below a certain threshold. 50 The University offers a scholarship for every 10 SAT scores in deficit relative to the statewide submission rate to the University of Texas. For example, if the statewide submission rate is 50 SAT scores sent to the University of Texas, but the target school has historically sent only 20, that school would be eligible for 3 four-year scholarships. In addition to these automatic scholarships, the University also considers each school individually, looking at factors such as average family income, and may provide additional scholarships based on these figures. Thus, the University is able to put much more financial aid into these school districts than the few scholarships put on the table to trigger applications. This multiplication effect is the "magical aspect" of the Longhorn Scholars Program that has boosted the African American presence in the freshman class by 40%. Also, because this program was designed to be consistent with the Hopwood criteria, well-deserving white applicants from these schools and communities also receive the benefits of the program.
In addition to the Longhorn Scholars Program for top-ten percenters, other University of Texas scholarship programs first implemented in 1997 used similar policy analyses to develop criteria that resulted in more awards for students of color without taking race into account.
5 1 With these programs, points are assigned to each adversity indicator based on the percentage of students falling within certain data distribution values.
52 By repeated iterations of assigning points, re-examining the data distributions, and adjusting the number of points assigned, a balance can be achieved between the subcomponents of family, socioeconomic, school, and peer-performance indicators, and awards can be offered based on the individual's level of adversity. The University has used another method to implement HB 588 that has helped maintain a racially, ethnically, economically, and geographically diverse class by expanding the University's admissions policy to include a detailed consideration of the living environment of individual students as well as academic and leadership skills. 54 Beginning in 1997, the University of Texas assessed each applicant using both an Academic Index and a Personal Achievement Index that allowed the admissions officers to put each candidate into a detailed socioeducational context. 55 The emphasis on factors other than SAT/ACT scores has enabled the admissions office to assemble a diverse and successful class that reflects the diversity of Texas while being consistent with the dictates of Hopwood.
The combination of HB 588, the Longhorn Scholars Program, and the enhanced admissions criteria allowed the University to target those schools that had not traditionally sent students to the University of Texas.
5 6 As recently as 2000, the distribution of the University of Texas entering class continued to be skewed towards relatively few high schools. Nonetheless, a change is evident. The number of high schools sending students to the University of Texas increased from 622 in 1996 to 792 in 2000, a 27.3% increase.
57 Importantly, most of this increase occurred among high schools that had historically sent few applicants, indicating a greater overall access to the University of Texas. A profile of these new feeder schools reveals new clusters of inner-city high schools in Dallas-Ft. Worth, Houston, and San Antonio, and rural white high schools in East and Northeast Texas. There is also the beginning of an additional cluster of minority and "mixed" rural schools in West and South Texas. These results show that HB 588 has broadened the high school feeder pattern to the University of Texas, with the University now being more accessible to the best high school students from across the state, regardless of race, economic standing, or residence. 55. The Academic Index (Al) consists of high school record, class rank, completion of University of Texas required high school curriculum, extent to which students exceed the University of Texas required units, and SAT/ACT score. The Personal Achievement Index (PAI) consists of scores on two essays, leadership, extracurricular activities, awards/ honors, work experience, service to school or community, special circumstances including socioeconomic status of family, single parent home, language spoken at home, family responsibilities, socioeconomic status of school attended, and average SAT/ACT of school attended in relation to student's own SAT/ACT. Id.
56. Montejano, supra note 17. 57. Id. 58. Id. "New feeder schools" are those that sent students to the University of Texas in 2000 but did not do so in 1996 and 1997.
difference is due largely to failures in implementing and building upon the percent plan as aggressively and as well as the University of Texas admissions staff has done. As Marta Tienda has pointed out, however, "In 2002, A & M implemented the Century Scholars Program, modeled after the UT Longhorn Scholars, which provides full scholarships to high performing students from 20 targeted lower achieving high schools each in Dallas and Houston-the state's two largest cities. '59 However, this program is not as aggressive as the Longhorn Scholars Program, which is broader and targets the entire state of Texas. The University of Texas demographers/statisticians worked closely with the admissions office. In fact, the criteria for revamped scholarship criteria came directly from policy analysts such as Gary Hanson and Lawrence Burt. 60 Unfortunately, most public colleges and universities did not use Hopwood as a spur to push forward and aggressively use HB 588 to build racial, ethnic, economic, and geographic diversity.
A similar situation exists in California and Florida, the two other states that have implemented automatic admission percent plans. In addition to not guaranteeing admission to the flagship campuses, neither of these schemes involve such carefully researched and implemented plans as the Longhorn Scholars Program, through which the University of Texas studied the students of Texas in an attempt to build a diverse student body that was also the most likely to succeed. In addition to not building off the percent plans as aggressively and effectively as the University of Texas, the schools' specific percent plans and demographics are also different. For example, HB 588 guarantees Texas students admission to their campus of choice, while the California and Florida systems guarantee admission only to the main state university system (not to any particular campus).61 Even so, the benefits that automatic-admit percent plans offer are still evident. For example, in response to a statewide ban on affirmative action in 1996, the nine-campus University of California system implemented a program that automatically admitted the top 4% of each high school graduating class. This program has enhanced the geographic diversity of the University of California system, benefiting students from rural high schools the most. The percent plan itself is enhancing ethnic diversity (especially for Latino/Hispanics), but the results are relatively small, and the plan is not enhancing the African American presence much at all. 62 The same is true of Florida's implementation of their top 20% automatic-admit plan. The results are not nearly as suc-cessful as those in Texas, but the effects of targeting all high schools and communities is still broadening the feeder school number and geographic range.
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Hopwood forced us to reexamine our goals with clarity and honesty. What does our responsibility as a flagship institution demand? The answer is in many ways consonant with the one expressed by Justice O'Connor-that education is unique in our society because it is "the path to leadership. '64 That is even truer where particular institutions serve as historical gateways to state leadership. The flagship campuses in Texas have traditionally served that role. We had to be concerned about our capacity to serve every geographic region of the state of Texas, along with every community, every school district, and every socioeconomic level. By weaving considerations of race into our admissions policies without forgetting the lessons we have learned since 1996, we will be better able to serve the entire state as well as the students on campus.
Our second response to Hopwood was to accept the reality that HB 588 on its face was not the whole answer either. Affirmative action brought us students of color, but we were not expanding our feeder school base or our representation of socioeconomic groups. Moreover, we were missing some of the most qualified, neediest students of color and those who would be most likely to succeed and to return after their freshman year. Therefore, finally, Hopwood forced us to build a student body that was truly more diverse-not just more racially and ethnically representative, but also more geographically and socioeconomically representative of the state. Sadly, I think we would not have rolled up our sleeves and made the effort of doing the math and trudging into the neglected high schools and neglected districts had it not been for Hopwood.
The truth is that it is not a criticism of percent plans to say they must be properly and aggressively implemented in order to work. In fact, that is the point. There is no magic bullet for the problems of educational inequality. What affirmative action and percent plans both reveal is that there is a large and unpaid debt owed to the K-12 systems and that there is a need for universities to reexamine their goals and codify them into admission, retention, recruitment, and financial aid policies.
The relationship of elite institutions of higher education to K-12 has begun to be transformed by the shock treatment that Hopwood represented. It is clear that the path the University of Texas has taken with the incentive of the Top 10% Plan has begun to transform the kind of promise that can be made to each child as they enter kindergarten: Keep your shoulder to the wheel and play by the rules and the public system will be open to you and your ambitions. It does not matter that politicians still squabble over how to achieve the state's constitutionally mandated goal [Vol. 103:1596of equal investment in education across the state. We will not let their failures be visited on you. We will try not to let the circumstances of your birth or where your parents could buy a house determine your access to what the state can provide. As we sat around the pool that day in June, it did not escape our notice that our privilege would redound to our children who played, carefree, in the pool that day. We knew the data. There is a higher correlation between test scores and socioeconomic status data than between test scores and success in college. Our children would be beneficiaries of the subsidies poor and working-class people make to support higher education for the middle and upper classes. What we also knew is that the Top 10% Plan, now assisted by affirmative action, had for the first time given a chance to other kids to walk the path to leadership.
There is, of course, a strong dose of local knowledge contained in the lessons of HB 588 and how it has worked as implemented by the University of Texas. We know that all of the lessons will not be able to be generalized beyond Texas. We know that segregated housing patterns have contributed to the success of the plan and integration at the college level, just as they have contributed to the integration of state and local legislative bodies. What we have learned in Texas is that the insights that lead to policy change will be informed by the specifics of the neighborhoods we live in. Itjust turns out that Texas looks a lot like the neighborhood the United States is becoming.
